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B A claim by an individual of the defense of another would be further
4t in this case, the nation itself is under attack and has the right to
gan bolster and support an individual claim of self-defense in a
ile e bditig to the Supreme Court in fn re Neagle, 135 U.S. 1 (1890). In that
 case; the 8 'California arrested and held deputy U.S. Marshal Neagle for shooting
' and killing the assailant of Supreme Court Justice Field. In granting the writ of habeas

potpus for Neagle's release, the Supreme Court did not rely alone upon the marshal's right
 to defend pnothier or his right to self-defense. Rather, the Court found that Neagle, as an
ageuit of the United States and of the executive branch, was justified in the killing because

inl protecting Justice Field, he was acting pursuant to the executive branch's inherent

' constitutional authority to protect the United States govemnment. Id. at 67 ("We cannot
' - doubt the power of the president to take measures for the protection of a judge of one of
‘the courts of the United States who, while in the discharge of the duties of his office, is
threatened with a personal attack which may probably result in his death. That authority
' derives, according to the Court, from the President's power under Asticle II to take care
"' Ithat the laws are faithfully executed. In other words, Neagle as a federal officer not only
- could raise self-defense or defense of another, but also could defend his actions on the
* . ground that he was implementing the Executive Branch's authority to protect the United
States government.

' ~ (U) Ifthe right to defend the national government can be raised as a defense in an
- individudl prosecution as Neagle suggests, then a government defendant, acting in his
ofﬁcmlcapacity, should be able to argue that any conduct that arguably violated a

. ctiminal prohibition was undertaken pursuant to more, than just individual self-defense or
defense of another. In addition, the defendant could claim that he was fulfilling the
Exccutive Branch's authority to protect the federal government, and the nation, from
attack. The September 11 attacks have already triggered that authority, as recognized
‘ot under domestic and international law._ Following the example of In re Neagle, we
conclude that a government defendant may also argue that his conduct of an interrogation
properly authorized, is justified on the basis of protecting the nation from attack.

' (U) There can be litile doubt that the nation's right to self-defense has been

triggered under our law. The Constitution announces that one of its purposes is “to

- provide for the common defense.” U.S. Const., Preamble. Article I, § 8 declares that

- Congress is to exercise its powers to “provide for the common defense”. See also 2 Pub.

' Papers of Ronald Reagan 920, 921 1988-89) (right to self-defense recognized by Article
51 of the UNN. Charter). The President has particular responsibility and power o take
steps to defend the nation and its people. In re Neagle, 135 U.S at 64. See alsoU.S.
Const,, art. IV, § 4 (“The United States shall ...protect [each of the States] against
Invasion”). As Commander-in-Chief and Chiéf Executive, he may use the Armed Forces

“to protect; the nation and its people. See, e.g., Unired States v. Verdugo-Urquidez, 494
U.S. 259, 273 (1990). And he may employ secret agents to zid in his work as
Commandet-in-Chief. Totten v. United States, 92 U.S. 105, 106 (1876). As the Supreme
Court observed in The Prize Cases, 67 U.S. (2:Black) 635 (1862), in response to an
armed attack on the United States "the President is not only authorized but bound to resist
force by force ...without waiting for any special legislative authority." Id. at 668. The
September 11 events were a direct attack on the United States, and as we have explained
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€, the P at has authorized the use of military force with the support of

« -+ (U) AsDOJ has made clear in opinions involving the war on al Qaida, the
| ination’s/rigitt to self-defense has been triggered by the events of September 11. Ifa
'government defendant were to harm an enemy combatant during an interrogation in a
il imamner that might arguably violate criminal prohibition, he would be doing so in order to .

| prevent further attacks on the United States by the al Qaida terrorist network. In that
-1 case, D¢I ‘believes that he could argue that the executive branch's constitutional authority

. . to protect the nation from attack justified his actions. This national and infernational ‘

version of/the right to self-defense could supplement and bolster the government

sdant’s individual right. ?

i f I .

d,ereemem Actions

ge-uf force in military law enforcement is authorized for (1) self-defense .
andl ¢ & of dthers against a hostile person when in imminent danger of death or
serious bodily harmn by the hostile person; (2) to prevent the actual theft or sabotage of
assets vital to national security; (3) to prevent the actual theft or sabotage of resources

o

thiat dre itherently darigerous to others; (4) to prevent the commission of a serious crime
that involves imminent danger of death or serious bodily harm; (5) to prevent the
{destruction of vital public utilities or similar critical infrastructure; (6) for apprehension;
and (7) to prevent escape. (DODD 5210.56, 1 Nov 2001). These justifications
_ contemplate the use of force against 2 person who has committed, is committing, or is
I about to commit, a serious offense. This recognized concept that force used for such
' ‘purposes is not unlawful conld be argued to apply, at least by analogy, to the use of force
/| lagainst a detainee to extract intelligence to prevent a serious and imminent terrorist
, , fncident. However, we are unaware of any authority for the proposition. For an ¥
#  analogous discussion pertaining to the pending commission of a serious crime, see the i
t . “pecessity” and “self-defense” discussions, supra. E

esident's constitutional determination alone is sufficient to justify the nation's resort to
a5 Doting that the right to self-defense is further recognized under international law.

gricy declares that "[njothing in the preseat Charter shall impair the inherent right
of indivi pelf-defensce if an armed attack occurs against a Member of the United Nations

w © . untilthe Secarity Council has taken the measures necessary to maintain infernational peace and security”.

1010 . The attacks of September 11, 2001, clearly constitite an-armad attack egainst the United States, and indeed

" were the latést in a long history of al Qaida spongored attacks against the United States. This conchision
was ackiowlediged by be United Nations Security Council on Septernber 29, 2001, when it unamimonsly
adoptéd Resolution 1373 explicitly "reaffirming the inherent right of individnal and collective defense as
recoguized by the charter of the United Nations. This right of scli-defonse is a right to effective self-
defense. In other words, the victim state has the right to use force against the aggressor who has initisted an
*gymed attack” until the threat has sbated, The United States, through its military and mtelligence

LhasaﬁghtmcoglﬁzedbyAxﬁckslwmﬁnneushgfomeunﬁlmhﬁmcasth:threatposed

by a1 Qaida and other terrorist groups connected to the September 11th attack is completely ended.” Other
treaties re-affirm the right of the United States to use force in its self-defense. Se, ¢.g., Inter-American
Treaty of Reciprocal Assistance, art. 3, Sept. 2, 1947, T.LA_S. No. 1838, 21 UN.T.S. 77 (Rio Treaty);
North Adantic Treaty, art. 5, Apr. 4,1949, 3 Stat. 2241, 34 UN.T.S. 243.
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SRS Superior Orders

| (U) Under both intemational law and U.S. law, an order to commit an obviously | |

the wanton killing of a noncombatant or the torture of a prisoner, is

d will not relieve a subordinate of his responsibility to comply with

Gt lyi ﬁeﬁ_diwdualdxdnotknowoftheunlawﬁﬂnmof

; expiected under the circumstances to recognize
" fense of o emenceofampmororderprotecta

the 'meqnences of violation of the law of armed conflict.?

ernational law, the fact that a war crime is committed pursuant to the
oy nrcivxhan superior does not by itself relieve the subordinate
it fom criminal responsibili tar under international law.Z’ It may, however, be

oonszdered in mitigation of punishment.?

L (U) For instance, the Charter of the International Military Tribtmal at Nuremberg,
| art, 8, stated:
The fact that the Defendant acted pursuant to order of his Government or of a

N superior shall not free him from responsibility, but may be considered in
' imitigation of punishrnent if the Tribunal determines that justice so requires.?’

© (U) Similarly, the Statute for the International Tribunal for Yugoslavia, and the
. Statute for the International Criminal Tribunal for Rwanda prov1de (in articles 7(4) &
6(4), résﬂ:ectwely) provide:

” 8 ‘anaccusedpersonactedpm-suantto an order of a Government or of

not relieve him of criminal responsibility, but may be considered

| ipétien of punishment if the Tribunal determines that justice so requires.

4 (U) Asto the general attitude taken by military tribunals toward the plea of

b supenqrorders, the following statement is representatwe'

.If cannot be questioned that acts done in time of war under the military
‘authority of an enemy cannot involve any criminal liability on the part of
officers or soldiers if the acts are not prohibited by the conventional or
customary rules of war, Implicit obedience to orders of superior officers

: ”(U) SeeSecuonﬁlA Amotated Supplement 1o the Commander's Handbook on the Law of Naval
i g[;emtwns(NWPl-MM 1997)
d

- ¥ Couversely, the Internationsl Criminal Court reflects the traditional view. Article 33 of the -
Rome Statute, recognizes the defense of superior orders: “1. The fact that a crime within the o
mns&cﬁonofmeComhabmwmmdbyapmnpwwumdaofaGwemmmm ‘
- of a superior, whether military or civilizn, shall not relieve that person of criminal responsibility

valess: (*)mpmwasuuderalegalobhgahonwobeyordmnftchovermmtormpmor
nqu ,(b)Thepasondtdnothwwthattheord:rwasmﬂawﬁxLand(c)mordnwasnot

Uk wﬂ Whrc&mege, International Law Documents, at 1944-45, 255 (1946).
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every militsryisystem. But this implies
rful or [f,only Iftheactdanepursuanttoasupcnors
.ﬂmapmﬂmﬁanofﬂteommllnotmakextanylessso .
but it cannot justify the crime. We are of the view,
. o &eﬂlegaﬁtyofﬂxeordermnotknowntothemfmor,
- heomﬂdnotreasonablyhairebeenexpectedtoknowoﬁts illegality,
nomngﬁﬂmtentnecessarytothecomm-onofammeexxstsandthe
interior [sic] will be protected. But the general rule is the members of the
ﬁdnﬁedforcsarebomdtoobeyonlythelawﬁﬂorda'softhmr -
commandmg officers and they cannot escape criminal liability by obeying
a command which violates international law and outrages fundamental

concepts of justice.

i

i | V:It‘ is a defgpse to any offense that the accused was acting pursuant to

\ erime. (Article 90, UCMY).

o :me Hostage Case (United States v. Wilhelm List et al.), 11 TWC 1236.

Lo (U) The Intemnational Mthtary Tribunal at Nuremberg declared in its judgment
e ‘f'nifresponsibﬂnyfor superior orders “is not the existence of the order, but

wlnch pmmdes in R.CM. 916(d), MCM 2002:

' tinary sensé and understanding would have known the orders to be
un]aﬁﬁhl An act performed pursuant to a lawful order is justified. An act
perfotmied pursuant to an unlawful order is excused unless the accused knew
it to be unlawful or a person of ordinary sense and understanding would have
' known the orders to be unlawful.

J

l'nference of lawfilness. An order requiring the performance of a military duty or
= hctmaybe mfmedtobe lawﬁ.llandxtls dlsobeyed at the peril of the

(U) Insum, the defense of superior orders will generally be available for U.S.

’i mw Forces personnel engaged in exceptional interrogations except where the conduct

ﬁt‘asmbepatenﬂyunlawﬁxl

I l

) 1 Tial 6f Major Wer Criminals befioe the International Military Tribunal, Nuremberg 14 November
1945-1 er 1946, at 224 (1947), excerpted in U.S. Naval War College, International Law Documents,

1946-1947 at 260 (1948).
This inference does not apply to a patently illegal order, such as one that directs the commission of a

33
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Liek of DOJ Representation for DOD Personnel Charged with a Criminal
Offense

L () DOJ repmentauon of a defendant is generally not available in federal
‘mﬂlproceedmgs even when the defendant's actions occirr within the scope of federal

en ratart wmmttedmwolauonofthelawofnatwnsora

nited States".*® Section 1350 is a vehicle by which victims of torture and
i} olations by their native government and its agents have sought

gs:ﬁey’ve suffered. However, all the decided cases we have

d involve forelgg nationals suing in U.S. District Courts for conduct by foreign

- govemmenls The District Court for the District of Columbia has determined

tlmt seetmn 1350 actions, by the GTMO detamees against the United States or 1ts agents

| waived: ‘sovereign immunity to such suits like those brought by the detainees, and (2) the
1 Ez:enrrager doctrme barring habeas access also precludes other potential avenues of
n Junsdzcnon. This of course leaves interrogators vulnerable in their individual capacity
- for conduct a court might find tortuous. Assummg a coutt would take jurisdiction over

- the matter and grant standing to the detainee®, it is possible that this statute would
, prowdqanavenueofnhefforacuons of the United States or its agents found to violate
customary international law. The application of international law, specifically that which
ight Ye bonsidered custom, is discussed supra in Section IV at “International
that May Affect Policy Determinations”.

felfion Protection Act (TVPA)

q;) In 1992 President Bush signed into law the Torture Victims Protection Act

2 AppendedtotthS Code as a note to section 1350, the TVPA. specifically
etion for individuals (or their successors) who have been subjected to

adicial killing by "an individual who, under actual or apparent authority,

”(U) 28CFR § so 15 (a)(4)

(U) 28 U.5.C. §1350, the Alien Tort Claim Act (ATCA).

3 (U) See, for example, Abebe-Jira v. Negewo, No. 93-9133, United States Court of Appeals, Eleventh
Cm:tut, Jan 10, 1996, In this case the 11th Circuit concluded, "the Alien Tort Claims Act establishes a
; federal forumn where courts may fashion domestic common law remedies to give effect to violations of
- customary international law."
¥ () 41 Odah v. United States, (D.D.C., 2002)
% (U) Filartiga v. Pena-lrals, 630 F.2d 876 (2nd Cir. 1980) 885, note 18, "conduct of the type alleged here
[torture] would be actonable under 42 U.S.C. § 1983, or undoubtedly the Constitution, if performed by 2
o %twﬁnmem official.”
v P&b |L. No. 102-256, 106 Stat. 73, 28 US.C § 1350 (note).
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y foreign nation « (1) subjects an individual to torture shall, in a civil
to&latmdxvnhnl, or (2) subjects an mdividual to extra-
detion, be lisble for damages ...." (emphasis added)*® It

_ not ply to the conduct of U.S. agents acting under the

bility of the United States Constitution
of thé Constitation to Aliens Outside the United States

‘ (d) Nonresident enemy aliens do not enjoy constitutional rights outside the
pviereipn territory of the United States.”® The courts have held that unlawful combatants
 hot gain constitutional rights upon trausfer to GTMO as unlavful combatants merely
'because the U.S. exercises extensive dominion and control over GTMO.*® Moreover,
. 'because the courts have rejected the concept of “de facto sovereignty,” constitutional

rights apply to aliens only on sovereign U.S. territory. (See discussion under
| “Jurisdiction of Federal Courts”, infra.)

O Although U.S. constitutional rights do not apply to aliens at GTMO, the U.S.
] laws, do apply to acts commiitted there by virtue of GTMOQ’s status as within the
maritime and territorial jurisdiction.

on Deﬁning U.s. Obligations Under International Law

, |  the course of tnhng reservations to the Convention Against Torture and
= Othm-GrneL and Inhuman or Degrading Treatment or Punishment, the United States
indd that the Convention’s prohibitions-against cruel, inhuman or degrading
snit applied only to the extent that such conduct was prohibited by
, hd Fourteenth Amendments:to our Constitution.! Consequently,

of these amendments is significant in determining the extent to which the United
'States is bound by the Convention. It should be clear, however, that aliens held at
§Gm0 do not have constitutional rights under the 5" Amendment’s Due Process clause

1

“(U) ThcdeﬁnﬂmnoftomueusedeLlOZ-ZSG;s anyact.duectedagamstanmdmdualmﬂm
offender’s custody or physical control, by which severe pain or suffering (other than pain or seffering -
aﬂshgoﬂyﬁummmhamﬁm,mincidmﬁlwhwﬁdsamum)whﬂhuphysmdmmemLu
;;dbnhnnﬂlymﬂacwdmﬁnmdmduﬂformnhpmpomasobhmgﬁumthatmdmdnaloraﬂmd
[ PerSaR mﬁrmmmawnfsmmhngﬂatmdmdudfumm&amdmdulaaﬂmdpmmhas
i féwuhmﬂdﬁmmmuhdofhwmgmmﬁmmdaﬂgmmmgﬂmtmdmdnﬂaamndm
-" ‘Eotfot reasan based on discrimination of any kind." This is similar, but broader, than the definition in
T 51”1 ‘sume. Thedeﬁmuonofmmlpamandsuﬁ'emg:sdwsamusmthszSum
N at 764,

"’(U) Az!amﬁv United States, (DD.C., 2002).

S Q) Avticle 'inﬁﬁmon.zloctlm 'L'l‘heSa:ate'saduceandeonsent;ssnbjeet.to&efoﬂowmg

iy greding treatment or punishment’, only insofar as the term ‘cruel, inhumnay, or
dcgrad:ngﬁemaptmshmenfmansthememeﬂmdmhnmamummapmhmm
prohibited by the Rifth, Eighth, and/or Fourteenth Amendments ta the Canstitution of the United States.”
Available at t'he UN documents gite: http://193.194,138.190/heml/menu3/treatyl2 _asp.him.
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Asititidsien See,.fahuson v. Eisenberger, 339 U.S. 763 (1950) and Verdugo-
ridez 4b4Us 259 (1990).

i

,Eighth Amendment

o (U) "An cxamination of thehlstoryofﬂleAmcndmtandthe decisions of this
- :[Snpreme] Court construing the proscription against cruel and unusual punishment .
:mﬁrn_ts!thantwasdemgnedtoprotectthose convicted of crimes.™? The import of this
' hiolding is that, assuming a detainee could establish standing to challenge his treatment,
e & -;‘iwmmliexmdaﬂ:eSﬁxAmcndmﬂL Accordingly, it does not appear

1 pm'sueacla:mregm'dmgthmrpre-conwcnonteatment

ds ofthe Eighth Amendment are relevant, however, due to the
itfe Convamon s definition of cruel, inhuman, and degrading
B " there are two lines of
¥ conditiqns ofoonﬁnement,and(2)excessxveforce Asageneralmatter,the
ce analysis applies to the official use of physical force, often in situations in
ate hﬁ attacked another inmate or a guard whereas the conditions of

Ve rce analysis, “a prisoner alleging excessive force must demonstrate that the
defendant acted ‘maliciously and sadistically to cause harm.”” Porter v. Nussle, 534 U.S.

516, 528 (2002) (quoting Hudson v. McMillan; 503 U.S.1, at 7). Excessive force requires
the, umecbssmy and wanton infliction of pain. Whitney v. Albers, 475 U.S. 312, 319

“dehbeﬂate mdlﬂ?erence” {o the prisoner's health or safety Farmer v. Brennan 511 US.

/825,834 (1994). The first element is objective, and inquires whether the cha]lenged

condition is cruel and unusual. The secand, so-called “subjective” element requires
sinati fof the actor's i mtent and inquires whether the challenged condition is

I (ﬂlepreddecumsofthisComt,buttheEighthAmendmentntselﬁ
aipdunnsual punishment. If the pain inflicted is not formally meted
td 'the statute or sentencing judge, some mental element must be

' mu thecﬁngoﬁwbeforeltcmquahfy")

W ‘I‘heSnpremeCom'thasnotedthat“[n]ostauc ‘test’ can exist by which
coutts detbenting whether conditions of confinement are cruel and unusual, for the Eighth

| Amétﬁthtmustdmwmm&omthemlvmgstmdardsofdmcythatmukthe

. . . progress of a maturing socicty.” Rhodes, 452 U.S. at 146 (citation omitted). See also

. ~ Estelle v. Gamble, 429 U.S. 97, 102 (1976) (stating that the Eighth Amendment embodies

- 2(U)' Ingraham v. Wright, 430 U.S. 651, 664 (1977). T Ingraham, a case about corporal punishment in a
public junior high school, the Court analyzed the claim under the 14th amendment’s Due Process clause,
concluding that the conduct did not violate the 14th amendment, even though it involved up ta 10 whacks
with a woaden paddle,
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| “broad and idealistic concepts of dignity, civilized standards, humanity, and decency™).
NeVerthelm certain guidelines emerge from the Supreme Court's jurisprudence.

[U) The Court has established that “only those deprivations denying “the minimal
ize res af life's necessities’ sufficiently grave to form the basis of an Eighth
tior.” Wilson, 501 U.S. at 298, quoting Rhodes, 452 U.S. at 347, ltis
to show that he has been subjected to conditions that are merely

mch conditions are simply “part of the penalty that
it offenses agdinst society.” Rhodes, 452 U.S. at 347. See
b notmandate comfortable prisohs”). Rather, a
has suﬁ‘ered a “Serious deprivation of basic human needs,” id,
food, medical care, or sanitation,” Id, at 348. See also Wilson,
“the deprivation of a single, identifiable human need such as
. “The Amendment also i imposes [the duty on officials to]
nrovide b ne conditions of confinement; prison officials must ensure that inmates
receive mbquate food, clothing, shelter, and medical care, and must take reasonable
; : ‘;?he the safety of the inmates.” Farmer, 511 U.S. at 832 (citations .
tted) Court has also articulated an alternative test inquiring whether an inmate
, expbsed to “a substantial risk or serious harm " /d at 837. See also DeSpain v.,
'Uphqﬂ' 264 F.3d 965, 971 (10th Cir. 2001) (“In order to satisfy the [objective]
-~ irequirement, the inmate must show that he is incarcerated under conditions posing a
substantxal tisk of serious harm.”).

o (U) The various conditions of confinement are not to be assessed under a totality
of the ciroumstances approach. In Wilson v. Seiter, 501 U.S. 294 (1991), the Supreme

Couitt extpt sly rejected the contention that “each condition must be considered as part of
cand itions challenged.” Jd. at 304 (internal quotation marks and citation
 concluded that “Some conditions of confinement may
‘,f_' t vwlmon in combination’ when each would not do so
: / iave a mutvally enforcing effect that produces the deprivation

ingle ldenhﬁab  human need such as food, warmth, or exercise—for example, a low

= cemempe}auueatmghtcombmedwnhafanuremssueblauketa Id. at 304. Asthe
: : ed, “Nothing so amorphous as “‘overall conditions® can rise to the

e tnsual punishment when no specific deprivation of a single human
s.” Id. at 305.

. (U) To demonstrate deliberate indifference, a prisoner must demonstrate “that the |
fficial was subjectively aware of that risk”. Farmer v. Brennan 511 U.S. 125 (1994). As
- the Supreme Court further explained:

I We hold... that a prison official cannot be found liable under the Eighth

b Amendment for denying any inmate hutnane conditions of confinement unless the

official knows of and regards an excessive risk to inmate health or safety; the
official must both be aware of facts from which the inference can be drawn that a

- substantial risk of serious harm exists and he must also draw the inference.
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adiount{ed]  [the] gratuitous infliction of “wanton and

i gur prccedent cléatly prohibits.” 7d. at 2515. Thus, the necessity
action bears upon both the conditions of confinement analysis as

1 (10 The government interest here is of the highest magnitude. The typical prison

ﬁme, tile;protecﬁon of other inmates or officers, the protection of the inmate alleged to

. have spffered the cruel and unusual punishment, or even the maintenance of order in the
prifon provide valid government interests for various deprivations. See -e;g..Anderson v,

 Nosser, 438 .2 183, 193 (5th Cir. 1971) ("protect{ing] inmates from self.inflicted

. injury, protect{ing] the general prison population and personnel from violate acts on his

| | patt, prevent[ing] escape"” are all legitimate penological interests that would permit the

. | | imposition of solitary confinement); McMahon v. Beard, 583 F.2d 172, 175 (5th Cir.

* ' 1 1978) (prevention if inmate suicide is a legitimate interest). If the protection of one

 person or even prison administration can be decmed to be valid govemmental interests in

) ases frequently permitted deprivations, it follows a fortiort that the interest of the

d'States here—obtaining intelligence vitat to the protection of untold thousands of
‘citizeng-can be no-less valid. To be sure, no court has encountered the precise

eunder Eighth Amendment jurisprudence. Nonetheless, it can be

there can be na more compelling government interest than that

Which ied here, See Hope v, Pelzer, 122 8, Ct. 2508 (2002) ("The unnecessary

<., . . andwanton nflietion of pain ...constitutes crué] and unusual punishment forbidden by the

#+1- Eighth Amendment. We have said that among unnecessary and wanton inflictions of pain

. Are thospghatm totally without penological justification.”)

| b. iv‘ii‘th Amendment and Fourteenth Amendment*®

i “Tt is now the settied doctrine ... that the Due Process Clanse embodies a
isystem of rights based on moral principles so dseply imbedded in the traditions and -
. . (feslings of our people as to be deemed fundamental to 2 civilized society as conceived by
. ‘our whole history. Due Process is that which comports with the deepest notions of what
i+ s fair and right and just.**® Due process is violated if a practice or rule "offends some

i .. principle of justice so rooted in the traditions and conscience of our people as to be
| tanked gk fimdemental”. %

) Stending by itself, the phrase "due process” would seem to refer solely and
rocedure, to process in court, and therefare to be so limited that *due process

what the legislative branch enacted it to be. But that is not the

: been placed on the term. “Tt is manifest that it was not left to the
cgislative fiower to enact any process which might be devised. The article is a restraint

on the legislative as well as on the executive and judicial powers of the government, and

cammot be so construed as to leave congress free to make any process ‘due process of law’

“w Because the Dus Process considerations under the Sth and 14th amendments are the same for our
gmposes, this axmlysis considers them together,

(U) Solesbee v. Ballkcom, 339 U.S. 9, 16 (1950) (Justice Frankfirter dissenting).
(U) Snyderv. Massachguerzs, 291 U.8. 97, 105 (1934).
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armer V. Brerman 511 U.S. 825, 837 (1994). This standard requires greater culpability

ath mere negligence. See Farmer v. Brennan, 511 U.S. 825, 837 (1992); Wilson v.

| | Seirer, 501 U.S. 294, 302 (1991) (“mere negligence would satisfy neither [the Whitley
o mm‘ malicious and sadistic infliction] nor the more lenient deliberate indifference

| gtandard) (fnternal quotation marks omitted):

(U) The second line of cases considers the use of foree agamstpnsoners The
ation pm arises in cases addressing the use of force while quelling prison
ances. In cases involving the excessive use of force the central question is
: 'wnsappﬁed'blithgoodmwnhonsmanmemsttorsmorderor
: ;  purpose of causing harm ™ Malicious and sadistic
mporary standards of decency and would constitute
he cotirts apply a subjective test when exammmg
termining whether a correctional officer has used excessive
' force ni vmlauon of the Elghth Amendment, courts look to several factors including: (1)
thgneed rthe. apphcatlon of force"; (2) "the relationship between the need and the .
ot ¢ was used"; (3) "the extent of injury inflicted"; (4) "the extent of the
“thréat o't ¢ safety of staff and inmates, s reasonably perceived by responsible officials
' on the basis of the facts known to them"; and(S) anyeﬁ‘ortsmadetotemperme seventy -
ji . ,of a forceful response. =45 Great deference is given to the prison official in the carrying
| outof his duties.*®

: (U) One of the Supreme Court’s most recent opinions on conditions of
' confinement — Hope v. Pelzer, 122 §.Ct. 2508:(2002) — illustrates the Court’s focus on
 the necessity of the actions undertakenmresponsetoadmwrbance in determining the 4
% officer’s subjective state of mind.? In Hope, following an “exchange of vulgar remarks” i)
_bpﬂvemﬁemmateﬂopeandanofﬁw,thetwogotmtoa “wrestling match”. Id at i
"'2512 Mdltlonal officers intervened and restrained Hope. See id. These officers then
pe ba topnson. Once there, theyreqwxedhxmtomkeoﬁ'hls shirt and then

e ?rCouft wnclndedthat&xe facts Hope allegedstatedan“obwous

ent viclation. Jd at 2514, The obviousness of this violation stemmed - :
e 'ﬁ'emﬂzeutterlackofnecssnyfortheacnonstheguardsundertook. The Court

~_emphasizt ;hat“anysafetymcems ansmgﬁ'omthescuﬂlebetweenHopeandthe
mndeabatedbyt}letxme[ﬂope]wasattachedtomemwhngpost”

“clear lack of an emergency situation”. Id. As aresult, the Court found

o ?“(U) Whitley v. Albers, 475 U.S. (1986)

¢ *(U) Hudson v. McMillian, 503 US. 1,9 (1992)"

L S(U) Whitley at 321.

. %(U) Whitleyv. Albers, 475 U.S. (1986). ‘

|~ 47 (U) Although the officers’ actions in Hope ware undertaken in response to a scufile between an inmate
andnguard,ﬂ:cmeumoreptowlyﬁ:mgbtofa“condmonsofconﬁmnwm”caseraﬁmrﬂmlan
“excessive force™ case, By examining the officers’ actions through the “deliberate indifference standard”
the Court analyzed ftas a condxnonsofconﬁnement"ease The deliberate indifference standard is

; mapphmbletoc!a_ of excesswefome.
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"i dve, mn_..ﬂ |Withﬂ!18 v1ewpoint, the Supreme Court has carved out a role for the
R P %hﬁ&m and executive acts for their effect on the rights of the

itory of the United States are entitled to the
Dcess ; Fporations, aliens, and presumptively citizens
to the United States. It is effective in the District of Columbia and
are part of the Utlited States, but does not apply of its own force to
i But, it doés not reach enemy alien belligerents engaged in :
st the tates and/or triéd by military tribunals outside the tegritorial
. Jurisdiction of the United States.*? The Eisentrager doctrine works to prevent access by
L ?cmy Lbc:lhgerents. captured and held abroad, to U.S. courts. Further, in United States v.
| Verdugo-Urquidez, 494 U.S. 259 (1990), the Supreme Court held that aliens outside the
| United States did not have Fourth Amendment rights against the U.S. government.
It ! Indeed, in that case, the Court observed that extension of constitutional rights to aliens s
- §i . outside of the United States would interfere with the military operations against the
! | nation's enemies. : i

.- (U) Evenifa Court were to find mistakenly that unlawful combatants at GTMO
- did have constitutional rights, it is unlikely that due process would pose any standards

- beyond those required by the Eighth Amendment. I 1972 the Supreme Court held that
| "{f]ederal courts sit not to supervise  prisons but to enforce the constitutional rights of all
.., persons,! which include prisoners..."> The Supreme Court's review of state criminal
thiler the due process clause has never been subject to precise statement
. In each case the Court asks whetlier the challenged practice or
dlates "a fimdamental principle of liberty and justice which inheres in the very

free government and is the inalienable right of a citizen of such government™,
wt has generally treated challenges to prison conditions as a whole under the cruel
ents clause of the Eighth Amendment, rather than the Fifth
‘Amendment’s Due Process Clause, and challenges to particular incidents and practices
.+ underthe Iklue process clause as well as under more specific provisions, such as the First

i ]Amendlfnent speech and religion clauses.* :

P . St S i 1+ b

- ') Mioray's Lessee v. Hoboken Land and Improvement Co. 59 U.S. (18 How.) 272, 276 (1856).
- | (U) Johnson v. Eisentrager, 339 U.S. 763 (1950); In re Yamashira, 327 U.S. 1 (1946), Justices
| Rutledge and Murphy in the latter case argued that the due process clanse applias to every human being,
E o gchndmgemmybeﬂ;gm .

(U) Cnzyv. Beto, 405 U.S. 319, 321 (1972)
- S U) Twining v. New Jersey, 211 U.S. 78, 106 (1908)
. ®{(U) By way of cxample, the courts have recognized several rights of prisoners. Prisoners have a right to
be free of ratial segregation in prisons, except for the necessities of prison security and discipline. Lee v.
Washington, 390 U.S, 333 (1968). They have the right to petition for redress of grievances, which tnctudes
;i . access tothe courts for purposes of presenting their complaints, Ex parte Hull, 312 U.S. 546 (1941); White
"+ v, Ragen, B 1S, 760 (1945). Prisoners must have reasonable access to a law library ot to persons trained

in the Iaw, Yowigerw. Gifiore, 404 U.S. 15 (1971); Bounds v. Smith, 430 U.S. 817 (1978) and to bring

sctions in federal coutts 1o recover for damages wrongfully done them by prison administrators. Haines v.
Kerner, 404 U.S. 519 (1972); Preiser v. Rodriguez, 411 U S. 475 (1973). And they have a right, : ¢
cirous i ed by legitimate prison administration considerations, to fuir and regular treatment during their w

incarceration.
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et hamd, some conduct is so egregious that there is no justification.
4hia v, Catlfornia, the Supreme Court found that the State’s actions in unlawfully
lvj!ﬂ':jhdefendgnt’sroom, grapplingwithbimtopreventhim&omswallowingthe
 Evidenos, and then transporting him to the hospital to have his stomach pumped “shocked
4l | thecor e.” The Court said of the police methods “they are methods too close to the
- ratk and the screw to permit of constitutiona] differentiation”. ' Even though Rockin is
- about evidence seizure, the rationale for judicial intervention is the infringement of due
L process. Explaining the importance of due process the Court said “involuntary verbal
» confessions. . .arc inadmissible under the Due Process Clanse even [if true]... Coerced
coufessions offend the community's sense of fair play and decency. So here, to sanction
. the brutal conduct .., would be to afford brutality the cloak of Iaw. Nothing would be
. mare calgulated to discredit law and thereby to brutalize the temper of a society,”* Only
ferrogation technigues that “shock the conscience” would not be analyzed under the

fifth Amendment standards are also relevant due to the U.S.
othite Convention’s definition of cruel, inhuman, and degrading

|
(U) Under the Fifth Amendment right to Due Process, substantive due process

prot 1individual from “the exertise of power without any reasonable justification in
the service of any legitimate governmental objective.” County of Sacremento v. Lewis,
523 U.S. B33, 846 (1998). Under substantive due process “only the most egregious

" "official conduct can be said to be arbitrary in the constitutional sense.” Jd at 846 (internal
I! . quotation marks omitted), That canduct must “shock the consciénce.” See generally id;
* . |Rochin v. California, 342 U.S. 165 (1952).% By contrast to deprivations in procedural
| idue process, which can occur so long as the government affords adequate processes,
| | Bovernment actions that “shock the conscience” are prohibited irrespective of the
| | |procedures the government may employ in undertaking those actions, See generally
| * 'Rochin v. California, 342'U.S. 164 (1952).

County of Sacramento, 523 U.S. at 849, See also Daniel v, Williams,
86) (“Historically, this guarantee of due process has been applied to
isians of govemment officials to deprive a person of life, liberty, or

etting cases). Instead, “[I}t is...behavior on the other end of the ,
&t woild most probably support a substantive due process olaim:

 Rockia v, California, 342 USS. 165, 172 (1952), -

1d. at 174.

In the seminal case of Rochin v California, 342 USS. 165 (1952), the police had some information
e defrbdent was selli . Three officers went to and entered the defendant’s home without &

pills aud asked the defindant sbout them. The defendant promyptly put them in his mouth, The officers
. “jumped apan him and attempted to extract the capsules.* 342 U.S, at 166. The palice tried to pull the
ji . pills out of his mouth but despite considerable struggle the defendant swallowed them, The police then
bokdhdéfehdmmahospiulwhmadmfmedmmeﬁcsolu&onmmdefendant’sstomachby
s’ﬁckingambedownhisdmatmdtmohisstomch,whichcausethedmndanttovomitupﬂmpills. The
pills did in fact contain magphine. See id, The Coust found that the actions of the police officers “shocked
the conscience” and therefore violated Rochin's duc process rights. Jd at 170.
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eondud:tintendedtozmuremsome way unjustifisble by any government interest is the
" sort of official action most likely to rise to the conscience-shocking level.” J4. In some
. circumstane: haweverrecklesm&ssorgmssneghgeucemaysuﬁce See id. The
ﬂlevelofcalpabﬂttylsulumately“notsubjecttomechamcalapphcauonm
my Id. at 850, Asthe Court explained: ‘Deliberate indifference that
mnynothesopamﬂyegreglousmanother,andourconcem

ou | fthatasagene:almattersuchastandard

r1s 1 mmmawalpomibthtyforactualdeliberahonasopposedto
5, such as responding to a prison riot, where quick decisions must be
o level of culpability is thus more appropriate. See id. at 851-52

‘('U) 'Ih:sstdndardappearstobemevolvmgoneasthe Court’s most recent
i opinion regarding this standard emphasized that the conscience shocked was the
“‘contemporary conscience.” County of Sacramento, 523 U.S. at 847 n.8 (emphasis
added). The court explained that while ajudgmentofwhatshocks the conscience “may
| be informed by a history of liberty protection, [] it necessarily reflects a traditional
- understanding of executive behawor, of contemporary practice, and of the standards of
blame genera!ly applied to them.” Jd. Despite the evolving nature of the standard, the
standard is objective rather than subjective. The Rochin Court cautioned that although
. “the gloss has ... has not been fixed" as to what substantive due process is, judges “may
., not drawn on “their” merely personal and private notions and disregard the limits that
bind Juﬂgcs in their judicial function... [TThese limits are derived from considerations
- that, are M in the whole nature of our judicial process.” Jd. At 170. United States v.

Unrbinthdsaoted, itisa ‘pnnclple mherentmtheElghthandtheFourteenth

' Amendments"that“[n]ot .every malevolent touch by a prison guard givesrisetoa .

| |faderal tanse of action™. See Johnson v. Glick, 481 F.2d at 1033 (“Not every push ot

1 iishove, qwm if it may later seem umnecessary in the peace of a judge’s chambers, violates

. |a prisoner’s constitutional rights”).” Riley v. Dorton, 115 F.3d 1159, 1167 (4‘*'er 1997)

(quoting Hudson, 503 U.S. at 9). Instead, the [shock-the-conscience]. .. inquiry... [is]

‘whether the force applied caused injury so severe, and was so inspired by malice or

sadism. . that it amounted to a brutal and inhumane sbuse of official power literally

- socking to the conscience.” Webb v. McCullough, 828 F.2d 1151, 1158 (6™ Cir. 1987).

- Examples of physical brutality that “shock the conscience” include: rape of plaintiff by
uniforrned officer, see Jones v. Wellham, 104 F.3d 620 (4% Cir. 1997); police officer

' struck plaintiff in retaliation for photographing potice officer, see Shillinford v. Holmes,

-+ 634 F 24263 (5™ Cir. 1981); police officer shot a flesing suspect’s legs without any

,17
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ning and failing to stop, see Aldridge v,

sﬂmeme during the course of an interrogation can

taten and threatened with further beating if he did not canfess). By
; /for example, actions such as verbal insults and an angry slap of “medium force™
did not constitute behavior that “shocked the conscience.” See Riley v. Dorton, 115 F3d
1159, 1168 n.4 (4" Cir. 1997) (finding claims:that such behavior shocked the conscience
“meritless”). We note, however, that courts have distinguished between the use of force
in interrogations and the use of force in the prison or arvest settings. The Fifth Circuit has
| held that *the use of physical violence againat a person who is in the presence of the
! poﬁcefogcusmdialintetmgaﬁon,whoposesmthrwmotbm,andwhodoesnot
 othorwise initiate action which would indicate to a reasonably prudent police officer that
! theuse{gfforce is justified, is a constitutional violation.” Ware v. Reed, 709 F.2d 345,
351 (5" Gir. 1983).

. (U) Physical brutality is not ths only conduct that may mest the shock-the-
conscience standard. In Cooper v. Dupnik, 963 F.2d 1220 (9% Cir. 1992) (en banc), the
Gircuit held that certain psychologically-coercive interrogation techniques could
1 of substantive due process. The interrogators techniques were

PR i=sﬁspject’}s‘ ight to remain silent, with the express purpose that any statements he might
""" offer would help keep him from testifying in his own defense. See id, at 1249. Tt was

- this expiégs pumpose that the court found to be the “aggravating factor” leading to its
conclusion that the conduct of the police “shocked the conscience. * Id, at 1249. The

 court reasoned that while “it is a legitimate purpose of police investigation to gather
evidénce and muster information that will suround a guilty defendant and make it

\ |difficult if not impossible for him to escape justice [,]” when the methods chosen to

| \gather evidence and information are deliberately unlawful and flout the Constitution, the

- legitimacy is lost.” Jd, at 1250, In Wilkins v. May, 872 F.2d 190 (7% Cir. 1989), the

.~ |Seventh Circuit found that severe mental distress inflicted on 2 suspect could be a basis

 ifor a subistantive due process claim. See id, at 195. See also Rhrodes v. Robinson, 612

F.2d 766, 771 (3d Cir. 1979) (claim of emotional harm could be the basis of a substantive

‘due process claim). The Wilkins court found that under certain circumstances .

\interfogating a suspect with gun at his head could violate those rights, See 872 F.2d at

195, (Whether it would rise to the level of violation depended upon whether the plaintiff

 was able to show: “misconduct that a reasonsble person would find so beyond the norm of

> h

proper po cedur astoshockﬂ:econscience,andthatitis,calcu]audtoiqducenot
2y fiar or anxiety, but severe mental suffering, in the plaintiff” 7d. On
the other hand, we note that merely deceiving the suspect does not shock the conscience,

see, e.g., United States v, Byram, 145 .3d 405 (1% Cir. 1998) (assuring defendant he was
not in danger of prosecution did not shock the conscience) nor does the use of sympathy
or friends as intermediaries, see, e.g., United States v. Simtob, 901 F.2d 799, 809 (9th Cir.

1990).
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‘D. | Jurisdiction of Federal Conrts
1. Jurisdiction to Consider Constitutional Claims

; ¥ The federal habeas statute provides that courts may only grant the writ
. "within their respective jurisdictions”, This has been interpreted to limit a court’s subject
- mafter jurisdiction over habeas cases to those in which a custodian lies within the
urjsdiction. For U.S. citizens, habeas jurisdiction Lies regardless of where the detention ,
heas action must be brought in the district in which a custodian resides or,
outgide the United States; in the District of Columbia. For aliens,
adiction outside the sovereign territory of the United States. %

¢ courts, habeas jurisdiotion is coterminous with the reach
sh that result is a matter of statutory construction. '

et Con hhsthepmto extend habeas jurisdiction beyond the reach of constitutional
. rights but may not place greater restrictions on it. '

S {U)Y T Jokns n v, Eisentrager, the Supreme Court ruled that enemy aliens,
captured on the field of battle abroad by the U.S. Amed Forces, tried sbroad for war

 rimes, and incarcerated abroad do not have access to the U.S. courts®® over a habeas

| petition filed by Genman nationals seized by U.S. soldiers in China. Eisentrager

. considered habeas corpus petitions by German soldicrs captured during WWH in China

. supporting the Japanese, convicted by Military Conunission sitting in China, and

 incarcerated in Germany and conciuded that United States courts lacked jurisdiction.®

: (U) Recently, unlawful combatants detained at Guantanamo Bay, Cuba (GTMO)
- have igught review in U.S. district court through the writ of habeas corpus, 28 US.C. §

209

, 339 U.S. 763 (1950).
4339 UK 763, 777 (1950).:*We are here confronted with a decigion whose
prisonets are entitled, a5 1 constitutional right, to sue in some court of the United
corpus. To support that assumption we nmst hold that a prisonsr of our milifary
oually entitled to the writ, even though he (a) is an enemy alien; (b) hag never been
| Sates; (c) was captured outsideiof our territory and there held in military custody
et of War; () was tricd and convicted by & Military Commission sitting outside the United
T s (¢) for affedses apaingt laws of war cornmitted outside the United States; (f) and is at all times
j  impisonad outside the United States.” With those words, the Supremes Court held that: "a nonresident

by

. cmemy alicn bas no access to our courts in wartime." Curreatly, the D.C. Circuit is considering the appeal
e of several detainees st GTMO in which action the District Court demied their writ of habeas

corpus
; clnllcng:ztg their detention. A! Odah et dl. v. United States, Nos. 02-525 1, 02-5284, and 02-5288 (D.C.
Circ. 2002).
 (U) For a fuller discussion of Habeas Corpus law as it applies to Naval Base, Guantanamo Bay, see
pemorandum, LCDR F. Greg Bowman of 29 Jan 02, subj: CRIMINAL JURISDICTION AND ITS
EFFECTS OF AVAILABILITY OF THE WRIT OF HABEAS OORPUS AT U.S. NAVAL BASE,
GUANTANAMO BAY, CUBA (on file). ~
7 (U) Coalition gq‘/aagy v. Bush, 189 F. Supp. 2d 1036 (C.D. Cal), affirmed in part and vacated in part,
310 F.3d 1153 (9% Cir. 2002); Reswl v. Bush, 215 F.2d 55 {.D.C. 2002).
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! mAI Odah attempted to circumvent the
‘habeas by bringing their action under the APA and ATCA. The
pttict court found that, although petitioners did not seek release from custody, their suit
enéing conditions of confinement was, nonetheless, required to be brought under

‘ (U) The court also held, in the altemative, that it lacked jurisdiction even if
. | petitioners were not barred by the exclusive nature of habeas actions. The ATCA.
fprovldes the “district courts shall have original jurisdiction of any civil action by an alien
fora tomjt only, cornmitted in violation of the law of nations or a treaty of the United
2g.” 18 U.S.C. § 1350. The ATCA, although it provides federal jurisdiction over
sujts, does not waive sovereign immunity for a suit against the United States. The
jave held that the APA’s waiver of sovereign imnmumity for nonmonetary damages
; be used to maintain an ATCA action against the United States. The Al
und thnt,the APA’s exetnpt;on for “military authority exercised _

loyeed and contractor employees), and to members of the Armed Forces who
mithitted a criminal act while subject to the UCMI but who are no longer are subject to
UCMJ or who committed the offense with a defendant not subject to the UCMI. The.
| |standard is that if the conduct by the individual would "constitute an offense punishable

; by imprisonment for more than one year if the conduct had been engaged in within the
Ltpecml maritime and territorial jurisdiction of the United States.” (emphasis added). In
. the absence of implementing regulations, the practical effect of MEJA is uncertain;

however, MEJA remains Federal law. .

, E.. Thp Uniform Code of Military Justice

(b) The Uniform Code of Military Justice (UCMJ) applies to United States
etive duty, at all times and in allplaces throughout the world. Members of the

Co ‘ ! 'iV:AandAPAﬁmnes rejected in the District Court for D.C., are awaiting review in the D.C.
IR Cimmt i ﬁmemﬁERasulaudAlOdahases.
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‘ :, r officers can, under certain cu-cmnstances, also be
 accompanying the Armed Forces in time of war

, (U) A number of UCMJ pmwsnons potentlally apply to service members
involv in the mterrogauon and supa'vxsxon of the interrogation of detamees. Most
ﬁmﬁ arc the followmg'

d mattheacqusedwas cruel toward, oppressed, or maltreated the
meed not be physical. Subject to the orders of, inclndes persons,
Hot, wh '. V'"”"'msonofsomedutyarereqmredtoobey

ﬂ:ed:rectchmnofcommandofthe

& un_yusnﬁhble treatment that, under allthe circumstances, rosults in physical
; -msnﬂ‘enng and is unwa:ranted, unjusuﬁed and unnecessary for any

;!eckless Endangerment, Art 134 .

1 (U) The elements of the offense are that the accused engaged in wrongful
 conduct that was reckless or wanton and that the conduct was likely to produce death or
S | grievous bodily harm. “[L)ikely to produce™ means the natural or probable consequences

| . |of particular conduct. “{Glrievous bodily harm™ includes injuries comparable to
'ffﬁacturdd or dislocated bones, serious damage to internal organs. MCM IV-119; MJB,
""Sectlonl 3-100A-1

avsan —Theeledmntsarethatmeaccusedattemptedomﬁ'eredto
odi 1individual and that such attempt or offer was done with unlawful
2% ary hdlence.Anactoffmneorwolenceisunlawﬁﬂlfdonewuhoutlegal

ation or excuse and without the consent.of the victim. The use of threatening
tied byamenacmgactorgesmremayconsumteanassault. MCM 1IV-

: fh"’ (L)) iA:lr'i‘.it:l 2 UCMYJ; Rules for Courts-Martial, Rule 202, and Discussion.
- ™ (U) The following are extracted from the Department of the Army Pamphlet 27-9, Mititary Judges®

Benchbook (MJB), which summarizes the requirements of the Manual For Courts-Martial (MCM) and case
hw applicable to trials by courts martial.
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(1) Assault consummated by a battery — An assault resulting in actual infliction
y hanm is a battery. Bodily harm means any physical injury to or offensive
gwever slight. MCM [V-83; MIB, Section 3.54-1A

assault (use Pf“l'mgemus weapon, means or force) — In
f i assault, this offense requires that the means or force
 mgnner likely to produce death or grievous bodily
‘cduld becorne a means likely to inflict
1 it is actually used. MCM IV-34;

in-which authority and context permit touching

training NCOs, etc. — that would not be lawful under

ces. A central issue would be how clearly the limits of authority were
er under the circumstances the individugl exceeded the scope of that -

and

3 in&oluntary Manslanghter, Art 119 :

5
|

(1) The elements of this offense are that acts or omissions constituting culpable
. {negligence resulted in an unlawful killing. Culpable negligence contemplates a level of
' 'heedlessness in circumstances in which, when viewed in the light of buman experience,

il %t reseeably result in death MCM IV-64. Falure to assiduously follow protocols

providing for the health and safety of detainees:during interrogations of detainees could
' ro such culpable negligence, MIB, Section 3-44-2,

of the offenise are that the person is dead, his death
act of the accused, that the killing was unlawful,
tification, and at that time the accused had the intent to inflict great
pan the person, . MCM 1V-118, MIB, Section 3-43-2.

S)%‘Ms offense is committed when the accused, having a duty to do so, fails to

zy Jawdul orders or regulations. MCM IV-23; MJB, Section 3-16. The duty to obey
indy extend to treaties and statutes as well as regulations, The Convention against

- Torture and the general case law regarding cruel and unmsual punishment may be relevant
- here as it is for Article 93. See generally, Wilson v. Seiter, 501 U.S. 294 (1991).

‘& Dereliction of Duty, Art 92

(U)| A dereliction occurs when an individual knew or should have known of
acribed duties and either willfully or through neglect was derelict in the

¢ of those duties. MCM IV-24; MIB, Section 3-16-4. Customs of the service
| SECRET/NOFORN 4
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il hs Weﬂ ds statutes and treaties that have become the law of the land may create duties for
| bmposes of this article.

1

| b iMalmbxg,ArtIM |
A I“"Tl;celahentsofth:soffmsearethattheaccusedmtenuonauymﬂ:ctedan

anynéeofforce to be lawful, it must either be justified under the
tgd affirmative defense is present to excuse the otherwise
!aﬁvwas found that defines at what po:nt force or violence

factual cmcumstancn surrounding the incident,

('IU) Applymgacceptedmlesforthe law of armed conflict, the use of force is only
i iuﬂi rﬂz&dwhenthete is a military purpose and the force used is no greater than

| necessary to achieve the objecnve. The existence of war does not in and of itself justify
all forms of assault. For instance, in United States v. Calley, 22 U.S.CM.A. 534, 48
C.M.R.19 (1973), the court recognized that “while it is lawful to kill an enemy in the heat
sind exercise of war, to kill such an enemy after he has laid down his arms . . . is murder."
Further, the fact that the law of war has been violated pursuant to an order of a superior
, whether military or civil, does not deprive the act in question of its character of
1e, nor does it constitute a defense in the trial of an accused individual, unless
‘know and could not reasonably have been expected to know that the act -
: all cases where the order is held not to constitute a defense to
srimé, the fact that the individual was acungpursuantto orders may
! [ punishinent. The thrust of these holdmgs is that even in
',  the tise end extent of force apply.

T STy
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the accused must have had a reasonable l
y harm was about to be inflicted on himself, o
clmzmstances, an ordinary prudent adult
d have believed that there were grounds to fear o
; (ani objective test) and the person must have ‘
t nt of force used was required to protect against death or
harm (a subjective test). Grievous bodily harm means serious bodily ;
not E ean minor injuries such as a black eye or a bloody nose, but does
or diglocated bones, déep cuts, torn members of the body, serious damage ‘

or

iternaf organs, or other serious bodily injuries. MIB, Section 5-2. (See also the
- lon of “Self-Defense” under the discussion of Federal law, supra.)

b Defense of Another ., i

., (UD For this defense, the accused must-have had a reasonable belief that harm
{bout to be inflicted and that the accused actually believed that force was necessary

' petson. The accused must actually believe that the amount of force used
Y to protect against the degree of harm threatened, MJB, Section 5-3-1.

b I
ses when an accused is doing a lawful act in a lawful manner,
and unforesecable or unintentional death or bodily hann occurs,

If ignorance or mistake of a fact concems an element of an offense involving
ent, the ignorance or mistake need only exist in the mind of the accused, i.e,, if
circumstances of an event were as the accused believed, there would be no offense,
ar erimes not involving specific intent, the ignorance or mistake must be both honest
{actual) gnd reasonable. The majority of the crimes discussed above do not require R

ecific intent. Por instance, in the case of violations of general orders, knowledge is Nl

sumed. Most of the “mistakes” would likely be mistakes of law in that the accused . i
ould not believe that the conduct was unlawful. While mistakes of law are generally

ense, unawareness of a law may be a defense to show the absence of a criminal

d when actual knowledge is not necessary to establish the offense. MJB,
i,

o as tdéfé‘ise to any offense except killing an innocent person that the
-atcused's participation in the offense was caused by a reasonable apprehension that the &
accused or ar ther person would be immediately killed or would immediately
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the acdued dld not commit the act. This apprehension
; thmughoutthecommxsstonoftheact.lftheaccusedhasany
pportunity to & cominitting the act without subjecting the accused or

poent person to the harm threatened, this defense shall not apply. RC.M.
B, Section 5-5.

(U) To establish a duress defense jt miust be shown that an accused's participation il
was caused by a reasonable apprehension that the accused or another i
pemonwoald be immediately killed or would immediately suffer serious bodily i
did not commit the act. The apprehension must reasonably continue
) act. If the accused has any reasonable opportunity to
subjecting the accused or another innocent person to the
shall not apply. . The Court of Appeals stated in United
1957),that thedefense of duress is available to an

¢ service member’s Chain of Command. For example, when the interrogator
of the command employs the use of physical force as an interrogation

e/she would certainly raise the defense of obedience to orders, The question ]
! m‘bc#:ujmes one of degree, While this may be a successful defense to simple assaults or i
‘ fbattenes it would unhkely be as successful to more serious charges such as maiming,
‘mans] ter and maiming. Within the middle of the spectrum lay those offenses for

}h:ch eﬂ‘ecumws of this defense becomes less clear. Those oﬂ'enses would mclude

e.and, physicalithe technique authonzed (ordered)
the teasomfalz ‘belief that the order to employ such

@t atty use of force to be lawful, it must either (i) be justified under
s or (ii) an accepted affirmative defense is present to excuse the-

hety . conduct. No case law was found that defines at what point force or
hblence becomes either lawful or unlawful during war, Each case is by its nature,

] ﬂ@endent'npon the factual circumstances surrounding the incident.

. (U) Applying accepted rules for the law of atmed conflict, the use of force is only
authonzed when there is a military purpose and the force used is no greater than

- SECRET/NOFORN st
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| heces&ary to achieve the objective. The existence of war does not in and of itself justify
formg of assault, For instance, in USv. Calley, the court recognized that “while it is
t “in the heat and ercise of war,.to kill such an enemy after he
: %" Fusther, the fact that the law of war has been
I duthority, whether military or civil, does not
& war crime, nor does it constitute a defense
id not kriow and could not reasonably

tod Was unlawfl. In all cases where the
) 4n allegation of war crime, the fact that the
18 may be considered in mitigation of punishment.”
n in war, limits to the use and extent of force

rptatlen

J) Another common law affirmative defense is one of necessity. This defense is
guized by a number of states and is applicable when: 1) the harm must be commiitted
mder the pressure of physical or natural force; rather than human force; 2) the harm
sought to be avoided is greater than (ar at least:equal to) that hann sought to be prevented
!y the law defining the offense charged; 3) the.actor reasonably believes at the moment
|/that his act is necessary and is designed to avoid the greater harm; 4) the actor must be

without|fault in bringing about the situation; and 5) the harm threatened must be _

uminent, leaving no alternative by which to avoid the greater harm.

military courts have treated the necessity defense with disfavor,

efused to accept necessity as a permissible defense (the MCM
itive defénse under RCM 916). “The problem with the

g.of evil inflicted against evil avoided and

gt $ also have been reluctant to embrace the

moral codes will be substituted for legislative

aneo ty;;:cephon that swallows the rule of law." United
(CMA 1992). -

) The effect of these cases i that the MCM recognizes that an accused may
illegal act in order to avoid the serious injury or death of the accused or an

etson. However, military law limits this defense only when there is an

and continuing harm that requires immediate action to prevent. Once the

acy is gone, the defense will no longer apply. Ostensibly, the use of force to

uire information from an unlawful combatant, absent immediate and compelling
umstdnces, will not meet the elements established by the MCM and case law. ‘(But

- see the necessity defense in the discussion of Federal law, supra.)
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thes coutld render specific conduct, otherwise criminal, not

&

s .
See discussion of Commander-in-Chief Authority, supra.
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IV.  Cousiderations Affecting Policy

gation doctrine, procedures, and techniques
15 from June 1945 through May 1987 were
ati Personne] and Documents. FM

d within the constraints established by humanitarian
12 Code of Military Justice (“UCMJ”). The fundamental
> undetlying Army doctrine cancerning intelligence interrogations between 1945

o

P
nd the issuance of current doctrine in 1987 (FM 34-52), is that the commander may
lize all available resources and lawfiul means.in the accomplishment of his mission and
the protection and security of his unit, However, a strong caveat to this principle

d, “treaty commitments and policy of the United States, interational agreements,

onal law, and the UCMJreqlﬁretheconductofmﬂitaryto conform with the law

5 also recognized that Amy intelligence interrogations must conform

ibitions, limitations, and restrictions established by the Geneva
t 1949 for the handling and treatment of personnel captured or

FM 27-10, The Law of Land Warfare),

15 alsa stated that “violations of the customary and treaty law

duct of war normally constitute a concurrent violation of the

Justice and will be prosecuted under that code.” The manual
ane| that it was “the direct responsibi ity of the Commander to insure

respected in the conduct of warfure by forces in his command.”
gence interrogation techniques outlined in FM 30-15 were based upon '
aned under international law and domestic U.S. law and as constrained
(8.1 1]

_ (U) Historically, the intelligence staff officer (G2/82) was the primary Army staff
cer respansible for all intelligence functions within the command structure, This
onsibility included interrogation of enemy prisonets of war (EPW), civilian internees,

other captured or detained persons. In conduc

ting interrogations, the intelligence
8 responsible for insuring that these activities were executed in accordance
tional and domestic U.S. law, United States Government policy, and the

regulations and ficld manuals regarding the treatment and handling of EPWs,

*SECRET/NOFORN 4
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persons. In the maintenance of

fticer was required to provide guidance
requirements, promulgate regulations,

gence interrogation, and insure that -
domestic U.S. law and the applicable

FM 30-15 stated that intelligence interrogations are an art involving the

aid examiniation of a source in order to obtain the maximum amount of

otmation, Interrogatians are of many types, such as the interview, a debriefing,

| citation. However, the FM made clear that the principles of objective,

¢, accuracy, prohibitions against the use of force, and security apply to all types
gations. The manual indicated that the goal is to collect usable and reliable

jation, in a lawful manner, promptly, while meeting the intelligence requirements

aphasized a prohibition on the use of force during interrogations.
ided the actual use of force, mental torture, threats, and exposure to
fanykind. Interrogation doctrine, procedures, and techniques
Kz ard based upon: prohibitions in international and domestic
Expericnce revealed that the use of force was unnecessary
nd was a poor inferrogation technique, given that its use produced
, damaged future interrogations, and induced those bei
formation viewed as expected in order to prevent the use of force.
ed that the prohibition on the use of force, mental or physical,
joiifused with the use of psychological tools and deception techniques
induce a source into providing intelligence information.

The Center for Military History has been requested to conduct a search of
1t databases, to include the Investigative Records Repositary, for il

on concerning the historical participation of the U.S. Armed Forces in
ons and any archival materials related to interrogation techniques. As of the il
this analysis, no reply has been received. ;%
irvent Doctrine éi

P

1 May 1987, the basic principles of current doctrine, procedures, and
licable to Army intelligence interrogations were promulgated in Field
ntelligence Interrogation. FM 34-52 provides general guidance for

, and other personnel in the use of interrogation elements in

also outlings procedures for handling sources of

loitation and processing of docurments, and the reporting of

through interrogation, Finally, FM 34-52 covers directing and

)gation operations, conflict scenarios, and their impact on interrogation

 peacetime interrogation operations.
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 Amy i mtumgmon doctnne today,and since 1945, places partlcular
is oh the hiumane handling of ciptured personnel, Interrogators receive specific
od by Army Judge Advocates on the requirements of international and domestic
1w, ta include constraints established by the Uniform Code of Military Justice (e.g.
say cruehymdmalmmandcommmathreat)

‘ (U) FM 34-52 adopted the principles and framework for conducting intelligence
g stated is FM%-IS FM34-52mnmmmcdtheestabhshedArmy

ons involved the art of questioning and examining a

Hm mmt df useable mformatlon. FM 34-52 also

t, FM 34-52 defines the use of force to include actual force, mental torture,
anc exposure to mhmnane treatment of any kmd The underlymg basis for this

hmnecessary to gain the cooperation ofcaptured personnel Army interrogation experts
view the use of force as an inferior technique that yields information of questionable
uality. The primary concems, in addition to the effect on information quality, are the
4verse effect on future interrogations and the behavioral change on those being

prohibmon on the use of force does not proscribe legmmate
tools and deception techniques.

, Ego (Up &Down), Futility Technique; We KnowAll
v ar [den ,Rapehuon, File and Dossier; and Mutt and Jeff (Friend & Foe).
e techni uesmdmcussedatgreaterlengtthectmnV infra.

Pi-ekidenﬂal and Secretary of Defense Directives

-

S (V)] The President’s Military Order that addresses the detention, treatment, and trial
df certain non-citizens in the war against terrorism,”’ provides, inter alia, that any

' ﬂ (U) Military Order - Detention, Treatment, and Trial of Certain Non-Citizens in the War Against
: ;erraﬂm. Preﬂden:oftheUnmdSm November 13, 2001.
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